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So the amendment was not agreed to.
The Committee rose informally to re-

ceive messages from the President.
The SPEAKER pro tempore, Mr.

LAHOOD, assumed the Chair.

T25.15 MESSAGES FROM THE PRESIDENT

A message in writing from the Presi-
dent of the United States was commu-
nicated to the House by Mr. Sherman
Williams, one of his secretaries.

The Committee resumed its sitting;
and after some further time spent
therein,

T25.16 RECORDED VOTE

A recorded vote by electronic device
was ordered in the Committee of the
Whole on the following amendment in
the nature of a substitute submitted by
Mr. MILLER of California:

Strike all after the enacting clause and in-
sert the following:

SECTION 1. SHORT TITLE.
This Act may be cited as the ‘‘Paycheck

Protection and Family Flexibility Act of
1997’’.
SEC. 2. IN GENERAL.

Section 7 of the Fair Labor Standards Act
of 1938 (29 U.S.C. 207) is amended to add at
the end the following:

‘‘(r)(1) An employee may receive, in ac-
cordance with this subsection and in lieu of
monetary overtime compensation, compen-

satory time off at a rate not less than 11⁄2
hours for each hour of employment for which
overtime is required by subsection (a).

‘‘(2) An employer may provide compen-
satory time to an eligible employee under
paragraph (1) only—

‘‘(A) pursuant to—
‘‘(i) applicable provisions of a collective

bargaining agreement between the employer
and the labor organization which has been
certified or recognized as the representative
of the employees under applicable law, or

‘‘(ii) in the case of employees who are not
represented by a collective bargaining agent
or other representative designated by the
employee, a plan adopted by the employer
and provided in writing to the employer’s
employees which provides employees with a
voluntary, informed option to receive com-
pensatory time off for overtime work where
there is an express, voluntary written re-
quest by an individual employee for compen-
satory time off in lieu of overtime pay pro-
vided to the employer prior to the perform-
ance of any overtime assignment;

‘‘(B) if the employee has not earned com-
pensatory time in excess of the applicable
limit prescribed by paragraph (4)(A) or in
regulations issued by the Secretary pursuant
to paragraph (13);

‘‘(C) if the employee is not required as a
condition of employment to accept or re-
quest compensatory time;

‘‘(D) if the agreement or plan complies
with the requirements of this subsection and
the regulations issued by the Secretary
under paragraph (13), including the avail-
ability of compensatory time to similarly
situated employees on an equal basis; and

‘‘(E) if, for purposes of a plan established
under subparagraph (A)(ii), the employer, in
providing compensatory time, does not mod-
ify a leave policy so as to reduce any paid or
unpaid leave or does not reduce any other
type of benefit or compensation an employee
would otherwise be entitled to receive.

‘‘(3) An employee may, at any time, with-
draw a request for compensatory time made
under a plan under paragraph (2)(A)(ii).

‘‘(4)(A) An employee may earn not more
than a total of 80 hours of compensatory
time in any year or alternative 12-month pe-
riod designated pursuant to subparagraph
(C). The employer shall regularly report to
the employee on the number of compen-
satory hours earned by the employee and the
total amount of the employee’s earned-and-
unused compensatory time, in accordance
with regulations issued by the Secretary.

‘‘(B) Upon the request of an employee who
has earned compensatory time, the employer
shall on the payday of the pay period during
which the request is received provide mone-
tary compensation for any such compen-
satory time at a rate not less than the reg-
ular rate earned by the employee at the time
the employee performed the overtime work
or the employee’s regular rate at the time
such monetary compensation is paid, which-
ever is higher.

‘‘(C) Not later than January 31 of each cal-
endar year, each employer shall provide
monetary compensation to each employee
for any compensatory time earned during
the preceding calendar year for which the
employee has not already received monetary
compensation (either through paid time off
or cash payment) at a rate not less than the
regular rate earned by the employee at the
time the employee performed the overtime
work or the employee’s regular rate at the
time such monetary compensation is paid,
whichever is higher. An agreement or plan
under paragraph (2) may designate a 12-
month period other than the calendar year,
in which case such compensation shall be
provided not later than 31 days after the end
of such 12-month period. An employee may
voluntarily, at the employee’s own initia-

tive, request in writing that such end-of-year
payment of monetary compensation for
earned compensatory time be delayed for a
period not to exceed 3 months. This subpara-
graph shall have no effect on the limit on
earned compensatory time set forth in sub-
paragraph (A) or in regulations issued by the
Secretary pursuant to paragraph (13).

‘‘(5) An employee who has earned compen-
satory time authorized to be provided under
paragraph (1) shall, upon the voluntary or in-
voluntary termination of employment or
upon expiration of this subsection, be paid
for unused compensatory time at a rate of
compensation not less than the regular rate
earned by the employee at the time the em-
ployee performed the overtime work or the
employee’s regular rate at the time such
monetary compensation is paid, whichever is
higher.

‘‘(6) An employee shall be permitted to use,
at the time the employee has requested, any
compensatory time earned pursuant to para-
graph (1)—

‘‘(A) for any reason which would qualify
for leave under section 102(a) of the Family
and Medical Leave Act (29 U.S.C. 2612(a)) or
any comparable State law; or

‘‘(B) for any other purpose—
‘‘(i) upon notice to the employer at least 2

weeks prior to the date on which the time off
is to be used, unless use of the compensatory
time at that time will cause substantial and
grievous injury to the employer’s operations;
or

‘‘(ii) upon notice to the employer within
the 2 weeks prior to the date on which the
time off is to be used unless use of the com-
pensatory time at that time will unduly dis-
rupt the operations of the employer.

‘‘(7) An employee shall not be required by
the employer to use any compensatory time
earned pursuant to paragraph (1).

‘‘(8) Except where there is a collective bar-
gaining agreement, an employer may modify
or terminate a compensatory time plan upon
not less than 60 days notice to employees.
When a plan is terminated, an employer may
not, except as provided in paragraph (4)(C),
require that an employee who has earned
compensatory time receive monetary com-
pensation in lieu of such time.

‘‘(9) An employer may not pay monetary
compensation in lieu of earned compen-
satory time except as expressly prescribed in
this subsection. Any payment owed to an
employee under this subsection for unused
compensatory time shall be considered un-
paid overtime compensation.

‘‘(10) It shall be an unlawful act of dis-
crimination, within the meaning of section
15(a)(3), for an employer—

‘‘(A) to discharge or in any other manner
penalize, discriminate against, or otherwise
interfere with any employee—

‘‘(i) because such employee may refuse or
has refused to request or accept compen-
satory time off in lieu of overtime pay, or

‘‘(ii) because such employee may request
to use or has used compensatory time off in
lieu of overtime pay;

‘‘(B) to request, directly or indirectly, that
an employee accept compensatory time off
in lieu of overtime pay, to require an em-
ployee to request or to refuse to request such
compensatory time as a condition of employ-
ment or as a condition of employment rights
or benefits or to qualify the availability of
work for which overtime compensation is re-
quired upon an employee’s request for or ac-
ceptance of compensatory time off in lieu of
overtime compensation; or

‘‘(C) to deny an employee the right to use
or force an employee to use earned compen-
satory time in violation of this subsection.

‘‘(11) An employer who violates any provi-
sion of this subsection shall be liable, in an
action brought pursuant to section 16(b) or
16(c), in the amount of overtime compensa-
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tion that would have been paid for the over-
time hours worked or overtime hours that
would have been worked, plus such other
legal or equitable relief as may be appro-
priate to effectuate the purpose of this sec-
tion, as well as an additional equal amount
as liquidated damages, costs, and, in the case
of an action filed under section 16(b), reason-
able attorney’s fees. Where an employee has
used compensatory time off or received mon-
etary compensation for earned compensatory
time for such overtime hours worked, the
amount of such time used or monetary com-
pensation paid to the employee shall be off-
set against the employer’s liability under
this paragraph.

‘‘(12) For the purpose of protecting over-
time compensation wages of employees, the
Secretary may by regulation require em-
ployers who provide compensatory time to
their employees under this subsection to se-
cure a payment bond with a surety satisfac-
tory for protection of the overtime com-
pensation of such employees.

‘‘(13) (A) The Secretary may issue regula-
tions as necessary and appropriate to imple-
ment this subsection including regulations
implementing recordkeeping requirements
and prescribing the content of plans and em-
ployee notification.

‘‘(B) The Secretary may issue regulations
regarding classes of employees, including all
employees in particular occupations or in-
dustries, to—

‘‘(i) exempt such employees from the provi-
sions of this subsection,

‘‘(ii) limit the number of compensatory
hours that such employees may earn to less
than the number provided in paragraph
(4)(A), or

‘‘(iii) require employers to provide such
employees with monetary compensation for
earned compensatory time at more frequent
intervals than specified in paragraph (4)(C),
where the Secretary has determined that
such regulations are necessary or appro-
priate to protect vulnerable employees, that
a pattern of violations of the Act may exist,
or that such regulations are necessary or ap-
propriate to assure that employees receive
the compensation due them.

‘‘(C) The Secretary shall issue
regulations—

‘‘(i) which bar employers with a pattern or
practice of violations of this Act from offer-
ing compensatory time under this sub-
section;

‘‘(ii) prescribing the content of plans de-
scribed in paragraph (2)(A)(ii) and employee
notification, including the provision of infor-
mation regarding who is eligible for compen-
satory time and under what circumstances it
may be earned and used and information re-
garding the impact, if any, that choosing
compensatory time may have on the eligi-
bility, accrual, and receipt of other com-
pensation and benefits; and

‘‘(iii) requiring employers to keep records
in accordance with section 11(c) of compen-
satory time earned and overtime worked.

‘‘(14) When an employee uses earned com-
pensatory time off, the employee shall be
paid for the time off at the employee’s reg-
ular rate at the time the employee per-
formed the overtime work or at the employ-
ee’s regular rate when the time off is taken,
whichever is higher.

‘‘(15) For purposes of this subsection—
‘‘(A) the terms ‘compensatory time’ and

‘compensatory time off’ mean hours during
which an employee is not working and for
which the employee is compensated at the
employee’s regular rate in accordance with
this subsection;

‘‘(B) the term ‘elderly relative’ means an
individual of at least 60 years of age who is
related by blood or marriage to the em-
ployee, including a parent;

‘‘(C) the term ‘employee’ does not
include—

‘‘(i) a part-time, temporary, or seasonal
employee;

‘‘(ii) an employee of a public agency;
‘‘(iii) an employee in the garment industry;
‘‘(iv) an employee who is not entitled to

take not less than 24 hours of leave during
any 12-month period to participate in school
activities directly related to the educational
advancement of a son or daughter of the em-
ployee, accompany such son or daughter to
routine medical or dental appointments, and
accompany an elderly relative of the em-
ployee to routine medical or dental appoint-
ments or appointments for other professional
services related to such elder’s care; or

‘‘(v) an employee exempted by the Sec-
retary under paragraph (13)(B);

‘‘(D) the term ‘overtime compensation’
shall have the meaning given such term by
subsection (o)(7);

‘‘(E) the term ‘part-time, temporary, or
seasonal employee’ means—

‘‘(i) an employee whose regular workweek
for the employer is less than 35 hours per
week;

‘‘(ii) an employee who is employed by the
employer for a season or other term of less
than 12 months or is otherwise treated by
the employer as not a permanent employee
of the employer; or

‘‘(iii) an employee in the construction in-
dustry, in agricultural employment (as de-
fined by section 3(3) of the Migrant and Sea-
sonal Agricultural Worker Protection Act (29
U.S.C. 1802(3)), or in any other industry
which the Secretary by regulation has deter-
mined is a seasonal industry; and

‘‘(F) the term ‘overtime assignment’ means
an assignment of hours for which overtime
compensation is required under subsection
(a); and

‘‘(G) the term ‘school’ means an elemen-
tary or secondary school (as such terms are
defined in section 14101 of the Elementary
and Secondary Education Act of 1965 (20
U.S.C. 8801)), a Head Start program assisted
under the Head Start Act (42 U.S.C. 9831 et
seq.), and a child care facility licensed under
State law.’’.
SEC. 3. CIVIL MONEY PENALTIES.

Section 16(e) of the Fair Labor Standards
Act of 1938 (29 U.S.C. 216(e)) is amended by
adding after the first sentence the following:
‘‘Any person who violates section 7(r) of this
Act shall be subject to a civil penalty not to
exceed $1,000 for each such violation.’’.
SEC. 4. CONSTRUCTION.

Section 18 of the Fair Labor Standards Act
of 1938 (29 U.S.C. 218) is amended by desig-
nating existing section 18 as subsection (a)
and by adding a new subsection (b) to read as
follows:

‘‘(b)(1) No provision of section 7(r) or of
any order thereunder shall be construed to—

‘‘(A) supersede any provision of any State
or local law that provides greater protection
to employees who are provided compensatory
time off in lieu of paid overtime compensa-
tion;

‘‘(B) diminish the obligation of an em-
ployer to comply with any collective bar-
gaining agreement or any employment ben-
efit program or plan that provides greater
protection to employees provided compen-
satory time off in lieu of paid overtime; or

‘‘(C) discourage employers from adopting
or retaining compensatory time plans that
provide more protection to employees.

‘‘(2) Nothing in this subsection shall be
construed to allow employers to provide
compensatory time plans to classes of em-
ployees who are exempted from subsection
7(r), to allow employers to provide more
compensatory time than allowed under sub-
section 7(r), or to supersede any limitations
placed by subsection 7(r), including exemp-

tions and limitations in regulations issued
by the Secretary thereunder.’’.
SEC. 5. COMMISSION ON WORKPLACE FLEXI-

BILITY.

(a) ESTABLISHMENT.—There is established a
Commission on Workplace Flexibility (here-
after in this section referred to as the ‘‘Com-
mission’’). The members of the Commission
shall be selected in accordance with the pro-
cedures set forth in section 303 of the Family
and Medical Leave Act of 1993 (29 U.S.C. 2633)
and the compensation and powers of the
Commission shall be as prescribed in sec-
tions 304 and 305 of that Act (29 U.S.C. 2634,
2635).

(b) DUTIES.—The Commission shall conduct
a comprehensive study of the impact of com-
pensatory time on private sector employees,
including the impact of the law on average
earnings, hours of work, work schedules,
flexibility of scheduling work to accommo-
date family needs, and the ability of vulner-
able employees or other employees to obtain
the compensation to which they are entitled,
and shall make a comparison of the compen-
satory time offered to public and private em-
ployees. A report concerning the findings of
the study shall be submitted to the appro-
priate committees of Congress and to the
Secretary of Labor not later than 1 year be-
fore the expiration of this title. The report
shall include recommendations as to whether
the compensatory time provisions of section
7(r) of the Fair Labor Standards Act of 1938
should be modified or extended, including a
recommendation as to whether particular
classes of employees or industries should be
exempted or otherwise given special treat-
ment and whether additional protections
should be given. The Commission shall have
no obligation to conduct a study and issue a
report pursuant to this section if funds are
not authorized and appropriated for that
purpose.
SEC. 6. EFFECTIVE DATE; SUNSET.

(a) EFFECTIVE DATE.—This Act and the
amendments made by this Act shall take ef-
fect 6 months after the date of the enact-
ment of this Act.

(b) SUNSET.—The provisions of this Act
shall expire 4 years after date of the enact-
ment of this Act.
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